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Defendant-Appellant Juan Pena challenges the district court’s denial of his

motion to suppress evidence of child pornography obtained pursuant to a search

warrant for his home and personal computer.  This evidence led to a conditional
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plea of guilty to distribution and receipt of child pornography under 18 U.S.C.

§ 2252A(a)(2)(A).  We have jurisdiction pursuant to 28 U.S.C. § 1291 and affirm.

The search warrant for Pena’s home and computer was supported by

affidavits from two investigating police officers, Officer Chad Detterman and

Officer Tim Bardwell.  As set forth in his affidavit, Detterman was conducting an

on-line child pornography investigation posing as a fourteen-year-old girl.  That

investigation led him to a chat room titled “preten89101112,” where he solicited

electronic correspondence from other members in the chat room.  In response to

that solicitation, Pena (operating under the screen name “Ucandoitagian”) emailed

Detterman several sexually explicit photographs of what appeared to be teenage

and pre-teen girls.  In his affidavit, Detterman estimated that the females depicted

were between the ages of ten and fourteen.  After determining that the

“Ucandoitagian” screen name belonged to Pena, Detterman provided his affidavit

and the photographs to Officer Bardwell.  Bardwell’s affidavit set forth in

considerable detail the propensity of child pornographers to send and receive

illegal material via the Internet and the tendency for those materials to be preserved

on the offender’s computer.  Bardwell’s affidavit did not provide specific age

estimates for the females depicted in the photographs, although he noted that they

all appeared to be minors.  Bardwell later testified that, although he did not
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necessarily agree with the exact age estimates offered by Detterman, he believed

that all the females depicted were under the age of eighteen.  Neither officer had

specific training to estimate ages, but both had experience and training in the

investigation of child sexual offenses.  A search warrant was issued for Pena’s

home and computer based on these affidavits.  Although the photographs were

available for review, the magistrate did not review them prior to issuing the

warrant.

Pena challenges the officers’ affidavits as insufficient to establish probable

cause on the grounds that the age estimates they provided were simply

uncorroborated “subjective, conclusory opinions, ” and that the warrant should not

have issued because the magistrate failed to personally review the photographs. 

Pena also contends that Bardwell’s failure to more explicitly express disagreement

with Detterman’s age estimates was a reckless omission of facts material to the

issuance of the warrant.

I.  STANDARD OF REVIEW

A magistrate judge’s finding of probable cause for issuance of a search

warrant is reviewed for clear error.  United States v. Fernandez, 388 F.3d 1199,

1252 (9th Cir. 2004).  A district court’s denial of a motion to suppress evidence is

reviewed de novo.  United States v. Bynum, 362 F.3d 574, 578 (9th Cir. 2004). 
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The factual findings underlying the denial of the motion, however, are reviewed for

clear error.  Id.  A district court’s findings regarding omissions and

misrepresentations in affidavits supporting a search warrant are reviewed for clear

error.  United States v. DeLeon, 979 F.2d 761, 763 (9th Cir. 1992).

II.  DISCUSSION

Probable cause requires only that under the “totality of the circumstances,”

there is a “fair probability” that evidence of a crime may be obtained from the

search sought by the warrant.  United States v. Gourde, 440 F.3d 1065, 1069 (9th

Cir. 2006) (en banc) (quoting Illinois v. Gates, 462 U.S. 213, 246, 103 S. Ct. 2317,

76 L. Ed. 2d 527 (1983)).  Here, examining the affidavits provided to the

magistrate, it was at least fairly probable that evidence of child pornography would

be obtained in the search sought by the warrant request.  Pena sent sexually explicit

photographs from a chat room titled “preten89101112”; the recipient of the

photographs was operating with an on-line identity posing as a fourteen-year-old

girl; the photographs depicted females that two police officers both agreed were

minors; one of the affidavits contained a detailed recitation of how the Internet is

used to peddle child pornography and the tendency of distributors of child

pornography to maintain collections on their computers and in their homes.  In

sum, given the affidavits’ description of the nature of the photographs and the



5

context of their transmission, the magistrate did not clearly err in determining that

there was a “fair probability” that child pornography would be obtained with the

warrant.  See Gourde, 440 F.3d at 1069.

Pena’s arguments to defeat probable cause–the magistrate failed to review

the photographs and the officers’ age estimates were too subjective–both fail. 

While we continue to recognize that the “ideal course” is for a magistrate to

actually review the subject photographs in child pornography cases, we likewise

continue to adhere to the view that the failure to do so is not fatal to probable cause

where, as here, the pictures are sufficiently described in the affidavit.  United

States v. Smith, 795 F.2d 841, 847-49 (9th Cir. 1986).  See also New York v. P.J.

Video, Inc., 475 U.S. 868, 874 n.5, 106 S. Ct. 1610, 89 L. Ed. 2d 871 (1986) (“[A]

reasonably specific affidavit describing the content of a film generally provides an

adequate basis for the magistrate to determine whether there is probable cause. . .

.”); United States v. Battershell, 457 F.3d 1048, 1053 (9th Cir. 2006) (“[F]ailing to

include a photograph in a warrant application is not fatal to establishing probable

cause.”).

Likewise, in the context of child pornography cases, in order to support

probable cause we have accepted affidavits with “conclusory age estimates made

by civilians and other untrained lay witnesses without demanding a detailed



1The dissent implies that the testimony of Dr. Simms, the pediatrician called
by the United States at the suppression hearing, casts doubt on the reliability of the
officers’ age estimates.  That characterization is belied by the record.  In truth, Dr.
Simms testified that it was “reasonable” for the officers to estimate that all of the
females depicted in the photographs were under the age of eighteen.  The
testimony apparently relied on by the dissent is Dr. Simms’s later statement that
without a birth certificate it is, unsurprisingly, impossible “to determine [a
person’s] exact age.”  We do not, however, require this kind of mathematical
precision to establish probable cause.  Gourde, 440 F.3d at 1069 (probable cause
does not require “certainty or even a preponderance of the evidence”).
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explanation of how the witnesses reached that conclusion.”  Battershell, 457 F.3d

at 1054.  Although a degree of subjectivity is inevitable when providing estimates

of the sort the officers provided, “experience-based factual conclusions are a

normal, necessary, and perfectly acceptable part of an affidavit.” Smith, 795 F.2d at

848 n.7 (noting that age estimates are the type of facts that can be averred to in an

affidavit based on prior relevant experience).  Here, particularly given both

officers’ experience investigating child pornography and related offenses, we are

unwilling to reject those age estimates as so unfounded that it was clear error for

the magistrate to rely on them for issuance of the warrant.1

Nor were there any facts misleadingly omitted from Officer Bardwell’s

affidavit.  A warrant may be invalidated if it is based on an affidavit that contains

“deliberate or reckless omissions of facts that tend to mislead.”  United States v.

Stanert, 762 F.2d 775, 781 (9th Cir. 1985); see also Franks v. Delaware, 438 U.S.
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154, 165, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978).  Bardwell’s affidavit and his

testimony at the Franks hearing were consistent–he believed that the females

depicted in the photographs were minors.  The fact that Bardwell may have held a

different view as to the specific ages of the females depicted is not a reckless

omission, but rather a difference of opinion.  United States v. Meek, 366 F.3d 705,

716 (9th Cir. 2004) (“[Defendant] claims the affidavit intentionally or recklessly

misled the magistrate by stating that [the defendant] sent the minor a sexually

graphic photograph of a ‘young boy’ when, according to another officer, the

photograph was a male of indeterminate age.  This claimed discrepancy is a

difference of opinion.”).  Bardwell believed the females were minors; he did not

need to further state that it was possible they were minors with different ages than

those estimated by Detterman.  United States v. Burnes, 816 F.2d 1354, 1358 (9th

Cir. 1987) (“The mere fact that the affiant did not list every conceivable conclusion

does not taint the validity of the affidavit.”).  Here, both opinions supported

probable cause.

The district court’s denial of Pena’s motion to suppress based on the four-

corners of the affidavits was proper.  Similarly, there was no reckless or deliberate

omission in the affidavits material to the magistrate judge’s finding of probable

cause.  AFFIRMED.


